
offered no t onl y th e mean s for rescindin g retroactivel y as desired , all legal 
regulation s issued from 1938 on an d for challengin g all legal transaction s 
which ha d take n plac e in thi s period : beyon d this , it also mad e it possible to 
measur e th e conduc t of th e inhabitant s of th e forme r stat ě territor y — above 
all th e German s an d th e Magyar s — accordin g to th e standar d of an exagge-
rate d concep t of loyalty to a Czechoslovaki a alleged to have continue d to 
exist within its old boundaries ; to met e ou t draconi c punishmen t retroactivel y 
for thei r conduc t (th e Retributio n Decree , amon g others) ; to expropriat e 
them ; to compe l the m to perfor m forced labour ; to pu t the m in concentratio n 
camps ; an d man y simila r things . T h e foregroun d na tur e of thi s supposedl y 
fundamenta l doctrin e an d th e ability to manipulat e it in th e interes t of con -
sideration s of politica l expedienc y are also shown in th e attempte d reinter -
pretation s of th e theor y of continuit y by Czec h author s in recen t years. Her e 
a „coňceptio n of revolution " is place d nex t to th e „conceptio n of continuity" , 
with „forma l continuity " bein g rejected . Th e „conceptio n of revolution " secu-
red th e transitio n „fro m forma l to materiá l democracy , from liberalism to 
stat ě socialism " an d is suppose d to justify „th e urgen t liquidatio n of th e old 
problé m of nationalitie s an d th e necessar y transformatio n of th e nationalit y 
stat ě int o a nationa l statě" . 

T H E C Z E C H O S L O V A K Q U E S T I O N I N T H E N U R E M B E R G 
W A R C R I M E S T R I A L S 

Viktor Böhmert 

Th e questio n whethe r Czechoslovaki a cam e to an end as a stat ě with th e 
cstablishmen t of th e Protectorat e of Bohemi a an d Moravi a on 16 Marc h 1939, 
or whethe r it was at tha t tim e merel y place d unde r a Germa n belligeren t 
oceupation , was no t answere d uniforml y by th e Nurember g War Crime s 
Trials . Th e continue d existenc e of Czechoslovaki a was affirmed by thos e 
Nurember g Militar y Tribunal s which declare d it possible tha t act s committe d 
in th e „Protectorate " in th e perio d from 16 Marc h to 1 Septembe r 1939 (th e 
outbrea k of World War II ) were „wa r crimes " in th e stric t sense of th e 
word, i. e. coul d violate th e laws an d custom s of lan d warfare compile d in 
th e Hagu e Rule s of lan d warfare (RLW) . Thoš e Militar y Tribunal s which 
rejecte d th e thesi s of a belligeren t oceupatio n tende d towar d th e opposit e view. 

Already durin g th e consultation s of th e Unite d Nation s War Crime s Com -
mission in London , 1943—45, th e representativ e of th e Czechoslova k govern-
ment-in-exil e repeatedl y attempte d to exten d th e concep t of „wa r crime " so as 
to reach , on th e on e hand , bac k to th e beginnin g of invasion s i. e. th e marc h 
on Pragu e in Marc h 1939, as a violatio n of th e Kellog-pac t and , on th e othe r 
hand , to includ e act s committe d alread y before 1 Septembe r 1939 in membe r 
state s of th e Unite d Nation s „i n hostil e oceupation" . Thes e endeavour s remai -
ne d unsuccessful , becaus e th e Allied Grea t Power s decided , in th e Londo n 
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Charter of 1945 (LC), to create, next to the punishable offense of the „war 
crime", in the traditional sense of a violation of the RLW committed during 
a war, two new punishable offenses: the „crime against peace", which consi-
sted only in the unleashing of a „war of aggression" or a „war in violation of 
international treaties", thus not including the mere armed invasion not en-
countering any resistance and therefore not endangering the State of peace; 
and the „crime against humanity", which, in contrast to the „war crime", 
could be committed „before and during the war". 

The judgement of the International Military Tribunal (IMT), whose basis 
of decision was constituted by the LC, contains profound contradictions regard-
ing the possibility of committing war crimes stricto sensu in peacetime. 
On the one hand, it differentiates between the wars of aggression begun by 
Germany from 1 September 1939 on and the „acts of aggression" prior to this 
date directed against Austria and Czechoslovakia in March 1938 and 1939, 
respectively: accordingly, the point of departure in numerous passages is that 
„war crimes" stricto sensu were only possible while a State of war existed. 
On the other hand, it holds the view — though solely to the advantage of 
Czechoslovakia — that the RLW was valid from 15 March 1939 on in the 
Protectorate, as an area under enemy oceupation. Substantiation for this legal 
claim is not made: only the re-annulment of the RLW on 16 March 1939 is 
denied, with the argument that the decree on the establishment of the Pro-
tectorate was not a declaration of incorporation as understood by inter-
national law. 

Of the judgements of the American Military Tribunals (MT) which dealt in 
more detail with the Czechoslovak question, the „IG Farben Judgement", and 
indirectly also the „Justice Judgement", as well as „Judge Powers' Dissenting 
Opinion" on the „Wilhelmstrasse Judgement", denied the possibility of com-
mitting war crimes in the Protectorate before 1 September 1939. The „Wil-
helmstrasse Judgement" and „Judge Wilkins' Dissenting Opinion" on the 
„Krupp Judgement", on the other hand, affirmed this possibility. The basis 
of the decisions of the MT, Control Council Law No. 10, deviates in the de-
finition of punishable offenses from the LC, among other things, in that 
the „crime against peace" can consist not only in the unleashing of a war, 
but also in an invasion. The MT therefore had either to regard the newly 
added fact of the „invasion" as a subcase of the „wars of aggression", or to 
ignore it. The „IG Farben Judgement" chose, as did „Judge Powers' Dissent-
ing Opinion", the latter course. It distinguished between war and invasion, 
and therefore came to the conclusion that no war crimes stricto sensu could 
have been committed in Czechoslovakia prior to 1 September 1939. The ,jWil-
helmstrasse Judgement", following „Judge Wilkins' Dissenting Opinion", 
chose the first course, thus affirming the belligerent oceupation of Czecho-
slovakia. 

Untehable, at least for the period before September 1939, is the thesis — 
asserted without substantiation by the IMT and legally supported in the 
„Wilhelmstrasse Judgement" by means of subsumption of invasion under wars 
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oí aggression — of the applicabilit y of martia l law to occupatione s pacificae 
of the type of the Germa n oceupatio n of Czechoslovakia . I t clearly contradict s 
the practic e accordin g to which an invasion does no t bring about a statě of 
war, the preconditio n for the validity of martia l law. In the literatuř e on in-
ternationa l law, this thesis was also not presente d before 1945. Throug h the 
applicatio n of individua l rules of the occupati o bellica by way of analogy with 
the occupatione s pacificae , these rules can becom e rules of peacetim e inter -
nationa l law, but the reverse, tha t occupatione s pacificae can becom e occu-
patione s bellicae, does not hold . 

Th e IMT' s interpretatio n of Hitler' s decree of 16 Marc h 1939 also does not 
hold up unde r detaile d examination . Th e decree grant s unilaterall y a limited 
autonom y to a par t of the area of the Czechoslova k statě — regarded -as no 
longer in existence — declare d as a par t of the Germa n Reich . Reinterpret -
ing this as a bid for the conclusio n of a protectorat e treat y unde r inter -
nationa l law thu s appear s impermissible . Even if the „Protectorate " were to 
be considere d as a Germa n satellite statě newly called into existence by 
Flitler , its relation s with the Germa n Reich would have been of a kind no t 
comin g unde r internationa l law, but rathe r solely unde r constitutiona l law. 
Th e decree thu s fulfills the eriteri a unde r which an act of statě is to be 
regarded as one of incorporatio n in aecordanc e with internationa l law. 
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